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Thunder Road: Navigating the Legal Weed Terrain 
for Pain Management

Jennifer Bolen, JD
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Bolen Disclosures

§ Ms. Bolen is a Consultant for 
Paradigm.Healthcare
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Critical Disclaimers

I am NOT a physician, pharmacist, 

psychologist, or nurse. 

I am a lawyer.

In this setting (public educational forum), it is 
unethical for me to give you legal advice about 

a specific patient or fact pattern; 

Lawyers generally need to know many other 
facts before offering counsel. 

I am only able to provide general guidance and 
offer available resources about medico-legal 

challenges encountered at the intersection of 
chronic opioid therapy and cannabis. 
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Overview

§Frontline healthcare practitioners face their own rendition of “Thunder Road” when 
it comes to providing quality pain management for their patients. 

§We are still in the middle of a pandemic, an economic roller-coaster, and the fledgling 
era of “Legal Weed” and its impact on treating people in pain. 

§Practitioners face continued treatment challenges and regulatory scrutiny stemming 
from the ever-increasing number of drug overdose deaths by controlled substances 
and new illicit drug analogs. 
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Given the landscape of  “Thunder Road”

Maybe legalizing “weed” isn’t such a bad idea after all? 

BUT WAIT . . . 

Is it really about the legal status of cannabis when a 
patient is using cannabis (medical or recreational) 

but receiving their chronic opioid therapy from you? 
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Welcome to the Pain Management Practitioner’s 
Thunder Road of “Legal Weed”

6



1/28/22

3

This talk is NOT about:
§Whether cannabis should be legalized federally and in every state. 

§The legal back story from the Department of Justice on whether its 
prosecutors will or will not defer to state laws regarding cannabis – medical or 
recreational.

– DOJ prosecutors do not have to defer to state laws if a prescriber is issuing invalid 
opioid (or other) prescriptions. 

§The medical merits of cannabis with/without opioids. 
–The focus is on the perils of not properly evaluating patients and documenting provider 

actions and medical reasoning. 
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Key Questions We Will Cover During this Talk 
§ Does “legal” mean truly legal when it comes to cannabis –

medical or recreational? 

– Does it matter if the emphasis is on the act of prescribing opioids or 
other controlled substances to patients who are using cannabis?

§ What are the legal implications for a prescriber who actively 
prescribes controlled medication to patients who are also 
using cannabis – medical or recreational?

§ What is the DEA’s current or trending position on cannabis 
and how does it impact medical decision-making associated 
with chronic opioid therapy?

§ How do I document my way through this gauntlet and show 
reasoned and sound efforts to individualize patient care?

Gummies, anyone? 
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The Beatles, "Got to Get You Into My Life" (1966 Revolver LP)

Setting the stage for today’s conundrums – Cannabis? Opioids? Both? Neither? 
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Learning Objectives

• Summarize the general tension between the federal and 
state law regarding the status of cannabis. Objective 1

• List 5 risk mitigation concepts associated prescribing 
opioids to patients who use cannabis. Objective 2

• Review concepts to enhance the practitioner’s approach to 
documentation of medical decision-making when 
prescribing controlled substances to patients using cannabis 
– medical or recreational

Objective 3
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No perfect solution. Many Perspectives.
§https://labblog.uofmhealth.org/round

s/why-us-doctors-love-opioids-and-
hate-marijuana-for-chronic-pain

§June 23, 2016, Perspective
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No perfect solution. Many Perspectives.
§https://labblog.uofmhealth.org/round

s/why-us-doctors-love-opioids-and-
hate-marijuana-for-chronic-pain
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One Toke Over the Line? Brewer and Shipley  (1971)
A patient on chronic opioid therapy presenting to you in a “One Toke” capacity? Legal Conundrums.
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Does “legal” mean truly legal when it comes 
to cannabis – medical or recreational? 

Objective 1 – Examining the basic “legalities” associated with cannabis - medical and recreational
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https://labblog.uofmhealth.org/rounds/why-us-doctors-love-opioids-and-hate-marijuana-for-chronic-pain
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A Complex Web of Laws, Regulations, Policies & Powers

Controlled Substances 
Act (federal)

State 
Controlled 
Substances 

Laws

Food & Drug Act

State 
Business 
Laws and 

Regulations
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Basic Legal Framework – Cannabis (Marijuana)

Federal State 
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Basic Visual Legal Landscape – Federal & State 
Controlled Substances Framework

Pro fessiona l 
M ed ica l/N ursing/Pharm ac ist 

L icenseD EA  R eg istration

Prescr ibed  contro lled  
m ed ication  and  standards, 
inc lud ing C annab is-derived  

Sch II

Illic it Substances (currently  
inc lude  M arijuana – Sch -1 )

Som e States have  C S 

R eg istrations

Prescr ibed  contro lled  
m ed ications

M ed ica l C annab is (som e 
states)

R ecreationa l C annab is (som e 

states)

Thunder 
Road
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Understanding your State’s Position on Opioids and Cannabis

Legal Status of 
Cannabis

Medical?

+/- Recreational?

Professional Licensing 
Board Rules and 

Standards

General Rules on Controlled 
Substance Rx

Specific rules/guidelines on opioid 
prescribing for pain

Specific rules/guidelines on medical 
cannabis recommendation

The Rest of the Story

Professional Medical Societies 

Federation of State Medical Boards

Cannabis Industry 

Community standards

Drug Abuse Trends

Overdose deaths

On and on and on
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Texas Compassionate Use Act
§ Establishes guidelines that allow physicians registered through the Texas Compassionate Use 

Registry to prescribe medical cannabis to patients with qualifying conditions.

§ First effective in June 2015
– Allowed low-THC medical cannabis to be used as a practical treatment for only intractable epilepsy. 

§ Modified in June 2019
– Now allows medical cannabis as a possible treatment for a much broader set of qualifying conditions, including all 

forms of epilepsy and other seizure disorders, autism, multiple sclerosis, spasticity, Amyotrophic lateral sclerosis 
(ALS), terminal cancer, as well as other neurodegenerative disorders such as Alzheimer’s, Parkinson’s, 
Huntington’s disease, Chronic traumatic encephalopathy (CTE), and more.

§ As of June 2021,
– Qualifying medical conditions include all cancer diagnoses and post-traumatic stress disorder (PTSD). 
– Raised the THC cap from 0.5% to 1% through the passage of HB 1525. Bill took effect on September 1, 2021.

RESOURCES: https://www.texas.gov/health-services/texas-medical-marijuana/
https://guides.sll.texas.gov/cannabis
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What are the legal implications for a prescriber who actively treats 
patients with controlled medication knowing that the patient ALSO
actively uses cannabis – medical or recreational?
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https://www.texas.gov/health-services/texas-medical-marijuana/


1/28/22

8

Balancing Act
Prescribed Opioids or 

Other Controlled 
Medication

Patient’s Desire to or 
current use of Cannabis 
(medical or recreational; 

non-prescribed)
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What is the DEA’s general position on cannabis and how does it 
impact medical decision-making for opioid prescribing?
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DEA Administrative Case Example – Prescribing Opioids 
to Patients Using Cannabis (and other drugs)

§ Jeri Hassman, MD, Denial of Application, 2/23/2010, available online at· 
https://www.deadiversion.usdoj.gov/fed_regs/actions/2010/fr0223.pdf
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https://www.deadiversion.usdoj.gov/fed_regs/actions/2010/fr0223.pdf
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A professional licensing board’s view of recommending cannabis and how 
professional guidelines impact medical decision-making and documentation

25

Licensing Board Case –
E. Quainoo (2019 Maryland Consent Order)

Quainoo Consent Order available online at 
https://www.mbp.state.md.us/BPQAPP/orders/D6176509.039.pdf
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Licensing Board Case–
E. Quainoo (2019 Maryland 

Consent Order)

Quainoo Consent Order available online at 
https://www.mbp.state.md.us/BPQAPP/orde
rs/D6176509.039.pdf
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Important Guidance Documents: Recommending Medical 
Cannabis and Prescribing Chronic Opioid Therapy

Overlapping Expectations
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Federation of State Medical Board (FSMB) Materials

https://www.fsmb.org/advocacy/
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FSMB and Practice Drift (2016)

Available online at https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3 (Scroll to Practice Drift – 2016)
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https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3
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FSMB and Recommending Medical Marijuana in 
Patient Care (2016)

Available online at https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3 (Scroll to Recommendation of Marijuana in 
Patient Care)
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FSMB and Recommending Medical Marijuana in 
Patient Care (2016)

Available online at https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3 (Scroll to Recommendation of Marijuana in 
Patient Care)
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Patient Care (2016)
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FSMB and Recommending Medical Marijuana in 
Patient Care (2016)

Available online at https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3 (Scroll to Recommendation of Marijuana in 
Patient Care)
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FSMB and Guidelines for the Chronic Use of Opioid 
Analgesics (2017)

Available online at https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3 (Scroll to Opioid Guidelines)
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FSMB and 
Guidelines for the 

Chronic Use of Opioid 
Analgesics (2017)

Available online at https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3
(Scroll to Opioid Guidelines)
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https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3
https://www.fsmb.org/advocacy/policies/?s=newest&r=&p=3
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CALIFORNIA MEDICAL BOARD AND CANNABIS RECOMMENDATIONS & 
RELATED GUIDEANCE ON OVERDOSE PREVENTION

https://www.mbc.ca.gov/Resources/Medical-Resources/cannabis.aspx

43

Individual Assessment 
of Patient Risk

How do I document 
my way through this 
gauntlet and show 

reasoned and sound 
efforts to individualize 

patient care?
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Chronic Opioid Therapy
Y our patient – new  or estab lished

Medical Cannabis User
Recommended by Another Provider?

Recommended by you?
Cannabis Use Disorder?

Recreational Cannabis User
O ccas iona l user?

R egu lar user?
C annab is  U se  D isorder?

Behavioral Health Conditions, Substance Use Disorders 
(Hx of or Active) and Related Medication/Treatment
Risk issues with Benzodiazepine Use and Use of Other Medications to Treat 
Mental Health  and Substance Use Disorders

MEDICO-LEGAL RISK CROSSROADS FOR THE PAIN PRACTITIONER
Cannabis Use with Prescribed Controlled Medication

Don’t 
Get Lost

Low Dose

Just getting 
startedHigh Dose

45
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5 Risk Mitigation Concepts Associated with Prescribing Opioids to Patients who use Cannabis
(Objective 2)

Acknowledge Cannabis Use 
Presents Risks to COT Patient

Ongoing Behavioral 
and Medical 
Monitoring

Coordination of  Care

Stop and Evaluate 
Individual Patient Risks

Careful Documentation 
of  Clinical Rationale 
and Decision-Making

46

RISKS. PERSPECTIVES. CHOICES. DOCUMENTATION.

§ The patient. 

§ The opioid prescriber. 

§ The benzodiazepine prescriber. 

§ The practitioner, who “recommends” 
medical cannabis. 

§ The medical licensing board and its 
medical experts.

§ The DEA and its medical experts.
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Assessing Cannabis Use Disorder 
as Part of Risk Mitigation (CUDIT-R)

Adamson SJ, Kay-Lambkin FJ, Baker AL, Lewin TJ, Thornton L, 
Kelly BJ, Sellman JD. An improved brief measure of cannabis 
misuse: the Cannabis Use Disorders Identification Test-Revised 
(CUDIT-R). Drug Alcohol Depend. 2010 Jul 1;110(1-2):137-43. 
doi: 10.1016/j.drugalcdep.2010.02.017. Epub 2010 Mar 26. 
PMID: 20347232.

48



1/28/22

17

Last Dance with Mary Jane?

D
iff

er
en

t 
Si

tu
at

io
ns Recommend a Patient for Medical 

Cannabis Use

Prescribe controlled medications 
to a patient using Medical 

Cannabis

Prescribe controlled medication 
to a patient using Recreational 

Cannabis

Refusing to Prescribe Controlled 
Substances to a Patient Using Any 

form of Cannabis
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Summary of Key “Risk” Areas (Overlapping between 
Chronic Opioid Therapy, Cannabis, and Other CS Use)
Risk Domains for Practitioner Consideration

Patient’s Medical History, including co-morbidities that increase patient’s risk for adverse event (respiratory, hepatic, renal, other)

Patient Current Medication Regimen, including controlled substances prescribed by the treating MD and any other healthcare 
practitioner

Patient’s Substance Abuse History and Similar Factors, including smoking, alcohol use, and any first-degree family member with 
such history

Opioid Dose (MEDD)

Any use of Benzodiazepines

Any behavioral health challenges or disorders

Cannabis Use Disorder

Social Setting and Potential Risks (Safe Use, Safe Storage, Safe Disposal)
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Documentation Concept: 
Medical Cannabis Treatment Agreement 

for the Pain Practitioner?

2015 on the Thunder Road Chronology

No one is 
worried about it I might be able to I don’t know

51
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The Use of a Medical Cannabis Treatment Agreement 
for Patients Being Treated for Chronic Pain

§ https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC4417655/

§ TWO DISCLAIMERS: 

§ AUTHORS WORK[ED] IN CALIFORNIA

§ VA Health Center Based (federal]
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Documentation Possibility: The Medical Cannabis Treatment 
Agreement for Patients Using Chronic Opioid Therapy?

§ https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4417655/
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Documentation Possibility: The Medical Cannabis Treatment 
Agreement for Patients Using Chronic Opioid Therapy?

§https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4417655/
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Documentation Possibility: The Medical Cannabis Treatment 
Agreement for Patients Using Chronic Opioid Therapy?

§https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4417655/

58

Learning Question
The Wonderful World of Mr. Smoke

59

Case-Based Learning Question – Mr. Smoke
§Mr. Smoke is in your office for a follow-up visit. He smells like smoke today 

and his eyes are bloodshot. 

§Mr. Smoke uses low dose opioid therapy plus Gabapentin to help him remain 
functional so he can work as a machinist at a local plant. 

§Mr. Smoke is asking for a slight increase in opioids today, to account for the 
time he’s spending on his feet because he picked up an extra shift to make 
extra money for the holidays. 

§You perform a point of care drug screen on Mr. Smoke and it’s positive for 
THC and OPIATES (you prescribe him hydrocodone). 
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https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4417655/
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Case-Based Learning Question – Mr. Smoke

Select the answer that best describes your federal 
and state licensing obligations when prescribing 
controlled substances to Mr. Smoke, whom you 

suspect is using cannabis. 

61

Case-Based Learning Question – Mr. Smoke
§ A. Cannabis is legal under the federal law and in most states and a DEA Registrant may prescribe 

it and other controlled substances to patients without concern for the Controlled Substances Act or 
Licensing Board Regulations. 

§ B. Though cannabis is illegal under federal law, if the DEA Registrant is licensed and practices in a 
state that has either “legalized” or “decriminalized” it, a DEA Registrant may prescribe a controlled 
substance to a patient without evaluating the patient’s use of cannabis and risks associated 
therewith, and without concern for the Controlled Substances Act or Licensing Board Regulations. 

§ C. Regardless of the legal status of cannabis under federal or state law, a DEA Registrant has a 
duty to evaluate a patient’s risks, including the use of cannabis, and to consider this and related 
risks in light of the risks and benefits associated with the other controlled substance contemplated 
for the treatment plan; The law places the emphasis is on the DEA Registrant’s act of prescribing 
controlled substances and the role that cannabis may play in the medical risks to each individual 
patient

§ D. None of the above.
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Learning Question – Mrs. Gum E. Bear
§ Mrs. Gum E. Bear is 62 years old and a long-time 

patient of yours and you generally see her every 
three to six months, unless something critical arises. 

§ Mrs. Bear told you some time ago that she 
occasionally uses “gummies” sent to her by her 
daughter. Mrs. Bear started doing this during the 
pandemic to help her relax and pass the time she 
spends alone. She also uses a small dose of 
clonazepam every night to help her sleep and relax 
her nerve-related pain.

§ You prescribe Mrs. Bear Oxycodone, 5mg tablets, 
and tell her to take 1 or 2 tablets, BID-TID, 
depending on the time of year and her activity level. 
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Case Based Learning Question – Mrs. Gum E. Bear
§Mrs. Bear has generally been compliant with your treatment plan with a few 

hiccups over 10 years regarding her self-escalation of her opioids. 

§Mrs. Bear tells you during the visit that her daughter visited her last week, but 
now is gone and she’s sad. Her daughter left because Mrs. Bear had a bad 
sinus infection and really wasn’t interested in company. 

§Should you perform a urine drug test on Mrs. Bear even though she has 
honestly disclosed her recreational cannabis use in the past? Her last 
UDT was 6 months ago, and it was positive for THC and OXY. 

64

Question – Mrs. Gum E. Bear

§QUESTION: True or False

§Federal law enforcement authorities, and medical 
experts working with them, support a DEA Registrant’s 
decision to omit “THC” from drug test menus in states 
where marijuana has been legalized or decriminalized 
and where the DEA Registrant is prescribing opioids to 
treat pain.
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CASE VIGNETTE
The Wonderful World of Happy Practitioner
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Case-Based Learning Application: The Duties of 
Happy Practitioner when Treating Sam I. Hurt

§Happy Practitioner lives in a state where cannabis has been legalized for both 
medical and recreational use. 

§Happy sees patients from within the state and those who live just over its 
borders, into states where cannabis is not yet approved for medical and/or 
recreational use. 

§Happy often prescribes controlled substances when treating patients with 
chronic, non-terminal pain

67

Case-Based Learning Application: The Duties of 
Happy Practitioner when Treating Sam I. Hurt
§Sam I. Hurt has been Happy’s patient for several years. Sam lives in the state 

where cannabis has been legalized but works in a state where it has not yet 
been addressed. 

§Sam has a well-documented, chronic, non-terminal pain condition and 
receives Oxycodone 10mg, TID, each month. 

§Sam’s medical chart shows he has been compliant with the treatment plan and 
agreement, he’s working, and essentially experiencing good pain relief with 
the Oxycodone and an anti-depressant prescribed by Happy. 
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Case-Based Learning Application: The Duties of 
Happy Practitioner when Treating Sam I. Hurt
§ During late 2020 and into 2021, Sam began experiencing extra pressure at work, leading him 

to work longer hours; He has spent more time on his feet at work and gets little time to relax. A 
friend of Sam’s suggested that he try THC-infused gummies when he needed to relax, 
advising Sam that these gummies are ok for recreational use and could be purchased in small 
or large mg, depending on how much Sam wanted to spend and how often he will use them. 

§ Sam decided to try the gummies and has been using them since February 2021. During Sam’s 
July 2021, follow-up visit with Happy, Sam provided a urine sample to Happy’s nurse for drug 
testing. Sam saw that “THC” was listed on the specimen cup and decided he better tell 
Happy/the nurse about his recent use of gummies. 

§ Which answer below provides the checklist of items most consistent with current 
standard of care expectations when prescribing controlled substances and illustrative 
of what Happy should do to address Sam’s use of THC-infused gummies?
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Case-Based Learning Answer Choices –
Happy Practitioner and Patient Sam I. Hurt

POTENTIAL ANSWER A –
Consider/Discuss and Document: 

1. Sam’s usage of gummies – amounts, last use, frequency and what 
prompts him to use. 

2. Whether Sam thinks his drug screen will be positive and discuss 
obtaining a quantitative THC test to obtain baseline levels associated with 
Sam’s use of THC-infused products.

3. A Cannabis Use Disorder questionnaire. 

4. The risks of using Cannabis alone and with Opioids and other prescribed 
medication or alcohol. 

5. Whether Sam needs to see another physician who specializes in 
evaluating the patient’s behavioral health conditions, including anxiety, 
depression, etc. 

6. Whether to make any changes to Sam’s current medication regimen, 
including the addition of a naloxone kit and any changes to his opioid 
medication – dose and quantity.

POTENTIAL ANSWER B –
Consider/Discuss and Document: 

1. Perform the drug screen and get a 
confirmation test report to quantify the 
amount of THC in Sam’s system.

2. Discuss the results with Sam at the 
next visit and then decide what impact his 
THC-use has on his risk/benefit profile for 
opioid use. 

3. Make a note in the chart to consider 
whether to reduce his opioids or change 
his anti-depressants after talking with 
Sam at the next visit. Also make a note to 
consider whether a referral is in order. 
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Case-Based Learning Answer Choices –
Happy Practitioner and Patient Sam I. Hurt
POTENTIAL ANSWER C –
Consider/Discuss and Document: 

1. Remove THC from future drug tests for Sam. 

2. Advise Sam not to use his opioids and the 
THC-infused gummies at the same time. 

3. Ask Sam if he’d like to try medical cannabis. 

4. Consider changing Sam’s anti-depressant to 
something that works better.

POTENTIAL ANSWER D –
Consider/Discuss/Document: 

1. Refer Sam to a local psychiatrist for 
evaluation. 

2. Tell Sam that you are going to discontinue 
opioids and write a tapering prescription. 
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It’s All Going to Pot
Did Willie Nelson and Merle Haggard get it right after all?
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REPRISE: Basic Visual Legal Landscape – Federal & 
State Controlled Substances Framework

Pro fessiona l 
M ed ica l/N ursing/Pharm ac ist 

L icenseD EA  R eg istration

Prescr ibed  contro lled  
m ed ication  and  standards, 
inc lud ing C annab is-derived  

Sch II

Illic it Substances (currently  
inc lude  M arijuana – Sch -1 )

Som e States have  C S 

R eg istrations

Prescr ibed  contro lled  
m ed ications

M ed ica l C annab is (som e 
states)

R ecreationa l C annab is (som e 

states)

Thunder 
Road
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FIRST NOTE TO SELF:

1. I am a DEA Registrant with a professional medical/nursing license.

2. The current medico-legal issues surrounding my patient’s use of 
cannabis ARE MORE FOCUSED on my prescribing of opioids and other 
controlled substances than on the ever-growing legality of Cannabis.

3. See second note to self if my personal opinion is that cannabis is no big 
deal on top of other controlled substance use.
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SECOND NOTE TO SELF:

1. I am a Healthcare Practitioner with a Professional License from a Medical/Nursing 
Board.

2. The current medico-legal issues surrounding my patient’s concomitant use of 
cannabis and opioids/other prescribed controlled substances is about sound medical 
decision-making and minimizing potential for harm. 

3. I may not be able to control my patient’s use of cannabis, but I can control their 
access to prescribed controlled medication. 

4. Think it over. What is the reasonably prudent course of action given the patient’s 
individual circumstances?
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1/28/22

26

Thank you! 

Jen Bolen, JD
865-755-2369 (text first)

jbolen@legalsideofpain.com
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