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Drugs, 
Documentation, 

and DEA 

Improving your Charting of Prescribing 
Rationale During the COVID-19 PHE and 
Beyond

Prepared and Presented by Jen Bolen, JD for PainWeek and 
PainWeekEnd
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Disclosures

• Ms. Bolen serves as a Consultant to Paradigm Labs. 

2

Objectives

1. Review DEA Regulatory Requirements for a Valid Controlled Substance Prescription During the 
COVID-19 PHE and Using Telemedicine.

2. Discuss key questions that practitioners should pose to patients while weighing the risks and 
benefits of ongoing controlled substance therapy in the face of COVID-19 infection, possible 
reinfection, and lingering side-effects and changes to the patient's system following recovery from 
the virus. 

3. Construct a basic road map for improving documentation of risk/benefit efforts with patients and 
clinical rationale for controlled substance prescribing, with emphasis on remaining current with 
changing DEA regulations and applicable clinical standards for controlled substance prescribing 
during the COVID-19 PHE. 
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Review DEA Regulatory Requirements 
for a Valid Controlled Substance 

Prescription Issued via Telemedicine 
During the COVID-19 PHE

Objective #1
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DEA and COVID-19 PHE – Website and Guidance
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DEA’s COVID-19 
Web Page

https://www.deadiversion.usdoj.gov/cor
onavirus.html. 
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https://www.deadiversion.usdoj.gov/coronavirus.html
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DEA’s COVID-19 
PRESCRIBING 

GUIDANCE
https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-

023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
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https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-
023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
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https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-
023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf

9

https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
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https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-
023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
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DEA’s COVID-19 TELEHEALTH GUIDANCE

• https://www.deadiversion.usdoj.gov/coronavirus.html Scroll down the page to telemedicine
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Key DEA Requirements for 
Valid CS Rx via Telehealth
• CS Rx must be issued for a legitimate 

medical purpose by an individual 
practitioner acting in the usual course of 
professional practice.

• The telemedicine communication must be 
audio-visual, real-time, two-way 
interactive communication system.

• The practitioner is acting in accordance 
with applicable federal and state laws
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https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf
https://www.deadiversion.usdoj.gov/coronavirus.html
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Question #1

PICK THE MOST COMPLETE ANSWER: When prescribing controlled substances via 
telemedicine during the COVID-19 public health emergency, DEA expects registrants to 
document information that the prescription was issued:
A. For a legitimate medical purpose by a practitioner acting within their scope of practice over an 
audio platform.
B. For a legitimate medical purpose by a practitioner who is acting in the usual course of 
professional practice and using a real-time, two-way interactive, audio-video platform for a 
telemedicine visit and the prescription is delivered in person or through electronic prescribing of 
controlled substances. 
C. For an accepted medical reason and in-person delivery.
D. By a medical practitioner for legitimate reasons tied to a medical emergency
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Legitimate Medical Purpose 
& Usual Course of 

Professional Practice
Additional Things to Remember and Elevating Your Risk 

Mitigation Efforts During COVID-19 PHE and Beyond
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DEA Final Policy 
Statement
• Published on 9/6/2006

• PDF Available as Handout

• Federal Register link: 
https://www.govinfo.gov/cont
ent/pkg/FR-2006-09-
06/pdf/FR-2006-09-06.pdf, 
accessed on 2/26/2020
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https://www.govinfo.gov/content/pkg/FR-2006-09-06/pdf/FR-2006-09-06.pdf
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DEA Final Policy 
Statement
• Published on 9/6/2006

• PDF Available as Handout

• Federal Register link: 
https://www.govinfo.gov/cont
ent/pkg/FR-2006-09-
06/pdf/FR-2006-09-06.pdf, 
accessed on 2/26/2020
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DEA Final Policy 
Statement
• Published on 9/6/2006

• PDF Available as Handout

• Federal Register link: 
https://www.govinfo.gov/cont
ent/pkg/FR-2006-09-
06/pdf/FR-2006-09-06.pdf, 
accessed on 2/26/2020
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DEA Final Policy 
Statement
• Published on 9/6/2006

• PDF Available as Handout

• Federal Register link: 
https://www.govinfo.gov/cont
ent/pkg/FR-2006-09-
06/pdf/FR-2006-09-06.pdf, 
accessed on 2/26/2020
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https://www.govinfo.gov/content/pkg/FR-2006-09-06/pdf/FR-2006-09-06.pdf
https://www.govinfo.gov/content/pkg/FR-2006-09-06/pdf/FR-2006-09-06.pdf
https://www.govinfo.gov/content/pkg/FR-2006-09-06/pdf/FR-2006-09-06.pdf
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Discuss key questions for patients aimed at the risks and benefits of ongoing 
controlled substance therapy in the face of COVID-19 infection, possible 

reinfection, and lingering side-effects and changes to the patient's system 
following recovery from the virus. 

Objective #2
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Three Basic (but 
Critical) Question 
Areas Regarding 
COVID-19 and 
Relevance to Opioid 
Risk Mitigation

Do you presently have s/s 
COVID-19?

Have you been treated for 
COVID-19?

How did COVID-19 affect your 
breathing and other organs?

20

Question #2

PICK THE MOST COMPLETE ANSWER: When controlled substances are prescribed, documentation is 
necessary to show that all generally accepted tasks were accomplished in which of the following categories:

A. History, Physical Examination, Risk Evaluation, Review of Prior Records, Diagnostic Testing and Review, 
Diagnosis and Treatment Plan, Informed Consent and Treatment Agreement, Periodic Review and Risk 
Monitoring, Coordination of Care and Use of Consultations and Referrals.

B. History, Plan, and Monitoring.

C. History, Physical Examination, Follow-up Care.

D. History, Physical Examination, Periodic Review, and Consultations/Referrals.
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Construct a basic road map for 
improving documentation of 

controlled substance prescriptions in 
the time of COVID-19 PHE and Beyond.

Objective #3
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Other DEA 
Educational Publications 

Revealing DEA’s “Mindset” 
on “Drugs and  

Documentation”

• Resource: 
https://www.deadiversion.usdoj.gov/GDP/(DEA-
DC-13)%20Preventing%20Diversion.pdf, accessed 
2/26/2020.

23

Things you should do . . . soon!

Review

Review the DEA 
Decision-Tree and 
Telemedicine 
Directives.

Download

Download your 
state’s current 
opioid prescribing 
guidelines/rules 
and COVID-19 
directives for 
controlled 
substance 
prescribing (if any).

Evaluate

Evaluate the 
current status of 
your 
documentation 
efforts.

Ask

Ask for help on the 
more difficult 
issues.
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https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-13)%2520Preventing%2520Diversion.pdf
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Case-Based Learning Examples
Drugs, Documentation & DEA
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Case Based 
Learning 
Scenario –
Mr. Smith

Mr. Smith is an established patient and has been seeing you and your colleagues 
for more than 5 years. 

Mr. Smith is 63 years old, walks with a cane, has a partial disability (all well 
documented). He is quite functional despite these medical hardships and works 
part time at a manufacturing plant where he can sit to perform his assigned tasks. 

During a recent telemedicine visit for medication renewal, Mr. Smith told you 
that he wanted to try cannabis and you told him that you would not be able to 
prescribe/recommend it to him because of potential increased risk associated 
with his medical breathing conditions (COPD, Asthma). 

Fast forward two weeks and you learn from Mr. Smith that he is indeed smoking 
cannabis regularly, because it helps him remain calm during the COVID-19 crisis. 

He says he’s smoking cannabis and taking the opioids and Gabapentin you 
prescribe to him. 

You have performed three telemedicine visits during the COVID-19 PHE and 
continue to prescribe him controlled medication. 
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Case Based Learning Scenario – Mr. 
Smith

Your colleagues have encouraged 
you to cut back on the opioids you 

prescribe to Mr. Smith. 

Is this a good idea? Why? 

What are the risk issues here?

If you are going to continue 
prescribing opioids to Mr. Smith via 

telemedicine, what steps should you 
take to demonstrate that your opioid 

prescribing is still supported by a 
legitimate medical purpose and that 

you continue to act in the usual 
course of professional practice? 
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CASE-BASED QUESTION – PRESCRIBING 
CONTROLLED SUBSTANCES DURING COVID-19 PHE

• You are seeing Jane, an established patient, via telemedicine during the COVID-19 
Public Health Emergency. 

• Jane saw you in person two months prior to the COVID-19 quarantine. 

• Jane was referred by her family physician from another city because Jane is living with 
her daughter's family in your town for the near future. 

• Jane has a valid pain complaint and you've been able to review the records from her 
family physician. 
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CASE-BASED QUESTION – PRESCRIBING 
CONTROLLED SUBSTANCES DURING COVID-19 PHE

Which general items should you document (or show you considered/reviewed) prior 
to prescribing a controlled substance to treat Jane, even though you have not been 
able to re-examine her in person:

• A. History, Discussion of how pain continues to impact Jane's life, updated Risk 
Information, to include discussion and education on safe medication storage because 
of Jane's changed living arrangement, Discussion of How Jane is using her medication 
in relation to her pain, and any ongoing Coordination of Care issues. 

• B. History, Plan, and Monitoring.

• C. History, Physical Examination, Follow-up Care.

• D. History, Physical Examination, Periodic Review, and Consultations/Referrals
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Summary and 
Questions
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Takeaway - Point 1 

The paper trail and documentation of support for clinical decision-making is 
everything.

Telemedicine patient encounters and controlled substance prescribing during the 
COVID-19 public health emergency (COVID-19 PHE) is permitted - for new and 

established patients - but this legal "allowance" comes with some specific 
documentation rules and clinical standards. 
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Takeaway –
Point 2

Update documentation and increase educational efforts to 
keep patients informed. 

By doing so, you will be better prepared to face legal challenges about your 
controlled substance prescribing decisions.

Informed consent associated with controlled substance 
prescribing in the face of risks posed by COVID-19 is tricky. 

Make sure informed consent documentation is current and educates the patient 
about the impact COVID-19 may have on the patient's system and how those risks 

change if the patient continues to use controlled medications. 

32

Takeaway – Point 3

• As various cities "re-open" for business, exercise caution as you navigate both in 
person and via telemedicine prescribing platforms. 

• No one knows how long the COVID-19 PHE declaration will remain in place; DEA will 
re-address the legal status of controlled substance prescribing via telemedicine. 

• Be prepared for the "new normal" of weighing risks and benefits of controlled 
substance prescribing in the time of "COVID-19."
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Contact Information

• Jen Bolen, JD
• 865-755-2369 (text first)
• jbolen@legalsideofpain.com

THANK YOU!
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http://legalsideofpain.com

